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ARGUMENT

Introduction

Eddie Bauer filed Misouri income tax returns and admittedly overpad its Missouri income tax
because it was denied the right to fileits returns and pay itstax as part of a consolidated group asthe
result of the unconditutiond fifty percent restriction in Section 143431.3(1). See General Motors
Corp. v. Director of Revenue, 981 SW.2d 561 (Mo. banc. 1998) (the fifty percent threshold
requirement in Section 143.431.3(1) violated the Commerce Clause of the U.S. Condtitution). The
guestion now iswhether the Attorney Generd’ s creative arguments and contrived procedures can
support the Director’ sdenid of any effective rdief to Eddie Bauer from the consequent overcollection
of itstax.

The Director argues that Eddie Bauer had condtitutiondly adeguate pre- and post-deprivation
remediesthat it ether faled to invoke or improperly invoked. Spedificdly, the Director argues thet
Eddie Bauer should have done as GM did—violae Section 143.431.3(1) and the Director’ s regulation
thereunder by “timdy” filing on a consolidated bas's and protest the resuiting notice of deficiency and its
consquent pendties (Dir. Br. P 1). In making this argument, the Director downplays the assessment
of pendties inherent when ataxpayer intentiondly disregards regulations. She doesthisby rdying ona
case condruing an entirdy different pendty dandard under the usetax law.  Alternativey, the Director
argues that Missouri’ s refund statute provides an adequate remedy (Dir. Br. Pt 11). Sincethet isthe
remedy Eddie Bauer invoked, the Director argues that Eddie Bauer failed to “properly pursug’ it
because there was no “timely” dection to file on a consolidated bas's and because Eddie Bauer did not

seek the refund of tax it overpad. In the Director’ s opinion, Eddie Bauer could have properly invoked

thisremedy by “timdy” filing on a sgparate company bassand by “timdly” filing aspart of a



consolidated group, paid tax twice (once under each filing), sought the refund of tax paid under each
bas's, and gppeded the refund denid(s). 1n short, Eddie Bauer had the Director’s“remedy” if it met
the condiition thet it |oan the Director money above and beyond what even the Director damsis due.
Thisargument is one that the Director never mede below and was not considered by the Commission.

The Director dso argues that Missouri did not withdraw any pog-deprivetion remedy (Dir. Br.
Pr. 111), thet suitsfor injunction and dedlaratory rdlief were adequate remedies (Dir. Br. Pt V), and thet
Eddie Baue’ srefund dam for 1995 was, in any event, untimdy (Dir. Br. Pt V). Thelater agument is
not addressed herein because it is not gpplicable to Amicus Kroger.

The Director’ sarguments are dl premised upon misgpplications of law. Fir st, asthe Director
concedes, any remedy that subjects ataxpayer to arisk of pendtiesis aconditutiondly inadequate
remedy. Because the pre-deprivation procedure the Director proposed would have subjected Eddie
Bauer to pendties, it was inadequate as amatter of law. Second, Eddie Bauer'sand Spiegd’s
eection to file on a consolidated basswas avdid dection in that the Director’ s regulatory deadline was
apractica impossihility because of theillegd fifty percent threshold. See Eddie Bauer’sand Kroger's
opening briefs. T hird, arefund isreguired under the refund Satute because, having made an dection
to file on aconsolidated badis, the parent is entitled, and in fact is required by the Director’ s regulation
12 CSR 10-2.045(32), to file arefund daim for any tax overpaid by it and its membersfor any yeer a
consolidated income tax return has been filed. Four th, injunctive and dedlaratory rdlief are inadequete
remedies because, even if taxpayers had inedeguate remedies & law, those equitable remedies operate
progpectively only.

|. TherelsNo Adequate Pre-Deprivation Remedy



The Director argues that Eddie Bauer had an adequiate pre-deprivation remedy and should have
done what GM did--violate Section 143.431.3(1) and the Director’ s regulation thereunder by “timdy”
filing on a consolideted basis and protest the resuliting notice of deficiency and its consequent pendties
(Dir. Br. Pt. 1). The obvious problem with this*remedy” isthat Eddie Bauer, like GM, would have
been subject to the assessment of subgtantia pendties (GM was assessed dmaost $700,000 in pendties)
and, asthe Director practicaly concedes, the risk of pendties makes aremedy condtitutiondly
inadequate. McKesson Corporation v. Division of Alcoholic Beverages and Tobacco, 496
U.S. 18, 38 (1990). To avoid this conclusion, the Director argues that a use tax pendty sandard
would have prevented the assessment of income tax pendties agang Eddie Bauer, an argument thet is
disngenuous & bes.

Saction 143.751.1 providesthet any “deficiency ... dueto ... intentiond disregard of rules and
regulaions ... shdl” result in the impasition of afive percent addition to tax. GM violated the
Director' s regulation because GM did not meet the fifty percent threshold. The Director would have
this Court ignore the plain meaning of Section 143.751.1 by relying on Hewitt Well Drilling &
Pump Service, Inc. v. Director of Revenue, 847 SW.2d 795, 799 (Mo. banc. 1993). There, this
Court congtrued Section 144.655.1, which imposed use tax additions “unlessit is shown that such
falure [to file ause tax retun) is due to ressonable cause and nat the result of willful neglect, evason, or
fraudulent intent.”  This Court resolved the “seemingly irreconcilable conflict” in thet dandard, by
requiring taxpayers to show an absence of willful neglect. The Director suggeststhé, in view of the
U.S Supreme Court’sopinion in Kraft General Foods, Inc. v. lowa Dep’t of Revenue, 505

U.S. 71 (1992), Eddie Bauer could show alack of willful neglect.



But the Hewitt decision did not purport to congrue the language of Section 143.751.1, or
language rematdy smilar thereto, and is completdly ingppogte. Thereis no possble daim that Eddie
Bauer failed to file areturn, the event at issue under Section 144.655.1, nor doesthis caseinvolve use
tax. ThisCourt’sdecisonin Hewitt certainly does not put anyone on notice that Section 143.751.1
would not goply to Eddie Bauer. The Director attempts to recondle her argument with the fact thet she
did assessamogt $700,000 in additions againg GM. She argues that Hewitt was decided before the
tax periods a issuein GM, but prior to the tax periods a issue here. That fact isirrdevant sncethe
Director assessad the $700,000 pendty againg GM on July 26, 1996, well after Hewitt was decided.
See General Motors Corporation and Subsidiariesv. Director of Revenue, No. 96-
1882RI (Mo. Admin. Hrg. Comm’'n, May 4, 1998), Finding of Fact 24.

In summary, there was no condtitutionaly adequiate pre-deprivation remedy because the only
such “remedy” the Director identified posed a serious risk of pendties

II. Eddie Bauer Properly Invoked the Refund Remedy

The Director argues thet the podt-deprivation refund daim procedure in Section 1438011 isa
condtitutiondlly adequate sfeguard againgt theillegal collection of taxes, but thet Eddie Bauer and its
afiliates are not entitled to relief under this procedure because they “did not properly useit” (Dir. Br.
18-19). In support of this propastion, the Director notes that the refund daimsin dispute were filed not
by the taxpayer Eddie Bauer itsdf, but rather by Eddie Bauer’ s parent company, Spiegd, Inc. under the
business name “ Spiegd, Inc., Eddie Bauer, Inc., and Combined Affiliates” 1d. The Director dso
argues that Spiegd cannat act on behdf of Eddie Bauer because Spiegd never timdy dected to fileon a

consolidated bass



Eddie Bauer and Amicus Kroger addressed in detall in their opening briefsthe Director’' sdam
that Eddie Bauer’ sconsolidated return filings were nullities because it dlegedly did not meet the
Director’ sdection deedline. Asexplained, if it falled to meet that deadline, it was only dueto the
operation of theillegd fifty percent threshold. The State isfreeto raise procedurd requirements
governing refund daim actions, even when the reguirements may operate to deny ataxpayer rdief from
illegd taxes McKesson Corp., 496 U.S. a 45; James M. Beam Distilling Co. v. Georgia, 501
U.S. 529, 544. However, a State may not invoke those procedurd requirementsto deny ataxpayer
rdief from the State’' s callection of uncondtitutiond taxes where, as here, the procedures themsdves are
invaid. Asthe Director sipulated, when Eddie Bauer filed its origind returns for the years at issue,
Eddie Bauer and its ffiliates wer e prohibited from meking the consolidated return dection by the fifty
percent threshold requirement this Court later sruck downin General Motors Corp. (L.F. 44).
Therefore, if the dedaration of the invdidity of thefifty percent threshold is to have meaning, no effect
can be given to the Director’ s dection deedline.

The Director’ s other daim, that Spiegd could not seek arefund of tax its effiliate overpad, is
directly contrary to the Director’ s regulaion 12 CSR 10-2.045(32) and to the spirit and intent of the
consolidated return filing procedure. Regulation 12 CSR 10-2.045(32) providesthat “[t]he
common parent will fileclaimsfor refund or credit, and any refund will be made
directly to and in the name of the common parent and will discharge any liability of
the state of Missouri in respect ther eof to any subsidiary member|[.]” [emphaedsadded].

Furthermore, 12 CSR 10-2.045(40), under some drcumdtances, imposes upon the separate
companies of aconsolidated group filing a consolidated return, the obligation to, neverthdess, make

edimated Missouri income tax payments on asgparate company bads. Those payments are then



credited againg the lighility of the consolidated group. If the consolidated group' stax lighility isless
then that dready remitted by its effiliates, arefund can beissued only to the parent under 12 CSR 10-
2.045(32).

The above regulation makes it abundantly deer that Eddie Bauer’ sfilingsin this metter werein
complete compliance with the Director’ s regulaion. Furthermore, it is dear from the gpplication of
Section 143.431.3(1) that the consolidated group and its members are, for purposes of Missouri’s
incometax law, the “taxpayer.” Any common sense reading of Section 143.801 would consder asthe
“taxpayer” the entity that is respongble for paying the tax on behdf of the consolidated group and its
members. Here, that entity is Spiegd. The Director’ s hypertechnicd argumentsto the contrary are
misplaced.

The Attorney Generd and Director recognize thet Missouri mugt afford taxpayers like Eddie
Bauer someform of rdief from theillegd collection of tax as areault of the fifty percent threshold. Thus,
the Attorney Generd suggests away to invoke the post-deprivation refund remedy, but il avoid dl of
the creetive roadbl ocks the Director has dlegedly erected. Spedificdly, the Attorney Generd dans
thet in order to avoid what he euphemigticdly calsthe“problemaic’ language in the Section
143.431.3(1), the language this Court severed from the gatutein General Motors Cor p., Eddie
Bauer should have dected what the Attorney Generd destribes as the * dud-filing” option (Dir. Br. 20-
21). According to the Attorney Generd, under this*dua-filing” option, Eddie Bauer should havefiled
income tax returns and paid its income taxes twice: once in its own name, on a separate company bas's,
and again in Spiegd’ sname, on aconsolidated basis. |d. That way, the Attorney Generd reasons,
Soiegd could have mede itsdf the “taxpayer,” and would therefore have been digible for arefund if the

“problemdtic” language in Section 143.431.3(1) was ever dricken. 1d.



This“dud-filing” dternativeisno dternaive a dl. Whatever procedurd ssfeguards a Sate may
adopt, that is, pre-deprivation, post-deprivetion, or some combination of the two, due process requires
a“dear and cartan” remedy for taxes collected in violation of the Condtitution. Reich v. Callins,
513 U.S. 106, 111; McKesson Corp., 496 U.S. a 39; Atchison, T. & SF.R Co. v. O’ Connor,
223 U.S. 280, 285 (1912). Theremedid dternative proposed by the Attorney Generd fdlsfar bdow
thissandard. A remedy is“dear and cartan” in the condtitutiona sense when the average taxpayer
would condude thet the remedy isactudly avalldble Reich, 513 U.S. a 111. The average taxpayer
reviewing Missouri’ s revenue laws would not condlude thet the “dud-filing” dterndiveisavalade, as
gther apre- or post-deprivation remedy, because the so-cdled option is nowhere contemplated, much
less actudly authorized, by thoselaws.

Furthermore, and even more damaging to the Attorney Generd’ s argumert, is the fact thet this
newly proposed remedy exacts apendty for itsexercise. In order to avall itsdf of that “remedy,” a
taxpayer must not only pay the Director the amount she daimsis due, but must dso invest additiond
funds as a prerequisite to chdlenging an uncondiitutiond deprivation of its property. Becausethe
Director would pay interest on whatever amount is eventualy returned to the taxpayer, the precondition
of this remedy can be described as nothing short of acompulsory loan: The taxpayer must pay tax
twice, and in the case where a consolidated filing provides only margind tax savings, the amount the
taxpayer must pay gpproaches twice the amount the Director daimsisdue. The requirement thet a
taxpayer |oan the Director money is merdy ancther form of pendty. Therefore, under McKesson, the

Director’ s newly articulated “remedy” is condtitutiondly impotent aswell.
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Therefore, Spiegd and Eddie Bauer were entitled to file a consolidated return for the tax
periods, and Spiegd was entitled to seek arefund of tax collectively overpaid by members of the
consolidated group.

II1. TheDirector has Engaged in Bait and Switch Tactics

InReich v. Collins, 513 U.S. 106 (1994), the Supreme Court hed that a state may not hold
out a“clear and certain” post-deprivation remedid procedure and then deny ataxpayer rdief onthe
ground thet the taxpayer could have chasen a pre-deprivation dternaive. |d. at 113; see Newsweek,
Inc. v. Florida Dep’t of Revenue, 522 U.S. 442, 444 (1998). The Director argues thet there has
been no remedid “bait-and-switch” here because Eddie Bauer and its filiates were barred from
pursuing the post-deprivation refund daim dternetive in Section 143.801.1 in thefirg place (Dir. Br.
21-23). Thisargument is based on the same, conditutiondly false premise that Eddie Bauer and its
dfiliates " did not properly usg’ the State s refund dam procedures.

Onceagan, if Eddie Bauer and its efiliates (i .e., the Spiegd Group) did not timdy meke the
consolideted return dection, if Soiegd, Inc. itsdf was nat a“taxpayer” and thus was not digibleto file
refund dams under Section 143.801.1, it was only because of the law that this Court later dedlared
uncondiitutiond in General Motors Corp. The argument thet there has been no * bait-and-switch”
because Eddie Bauer and its filiates were legdly fored osed from pursuing post-deprivation rdief,
therefore, cannot be sustained. Furthermore, the Director’' sdam in thisregard is refuted by her
regulation 12 CSR 10-2.045(32), which provides thet only the parent may seek arefund of overpaid
tax, and expresdy forbids the subsdiary from meking such adam in any year where there hasbeen a

consolidated filing. Only after Eddie Bauer followed the procedure 12 CSR 10-2.045(32) <, did the
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Director argue that such a procedure was inadequate. No deerer bait and switch tactics can be
envisoned.

V. Injunctive and Declaratory Relief arelrrelevant

The Director daims thet in addition to the remedies provided by the incometax laws, thereis
yet ancther, equitable remedid procedure Eddie Bauer and its filiates might have pursued.
Soedificaly, the Director specul ates that Eddie Bauer might have been able to chdlenge the vdidity of
the fifty percent threshold by seeking dedaraiory and injunctive rdief (Dir. Br. a 23-24). Thisargument
iswithout meit.

In McKesson Corp., 496 U.S. 18 (1990), the Supreme Court found thet after holding a gate
liquor tax uncondtitutiond, the Horida Supreme Court correctly awarded the petitioner dedlaratory and
injunctive rdief againg continued enforcement of the offending daute. 1d. a 31. In so doing, however,
the Court hed that by itsdf, thisform of progpective rdief did not sstisfy Horida s obligations under the
Due Process Clause. 1d. Spedificaly, the Court hdd thet if a date “places ataxpayer under duress
promptly to pay atax when due and rdegates him to a postpayment refund action in which he can
chdlenge the tax’ slegdity, the Due Process Clause of the Fourteenth Amendment obligates the Sate to
provide meaningful backward-looking rdlief to rectify any conditutiona deprivation.” 1d.

The Director suggests thet Eddie Bauer could have chdlenged the fifty percent threshold
requirement through an action in equity. Y, the Director argues at the same time that Eddie Bauer and
its affiliates are not entitled to retrogpective rdief because Eddie Bauer “did not properly use’ the
remediid procedures provided by law. Therulein McKesson Cor p. prevents the Director from
placing Eddie Bauer in this condiitutional box. Therefore, dedaratory and injunctive rdief are

condtitutiondly inadequate in and of themsdves, Eddie Bauer mugt be afforded aremedy to recover its
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payment of illegd taxes That remedy, and the one Eddie Bauer invoked, isthe gatutory daim for
refund.

CONCLUSON

The Commisson ered in determining that Eddie Bauer and its filiates were barred from
invoking the pogt- deprivation refund daim procedures in Section 143.801.1 and thet Eddie Bauer was
thus rdegated to the condtitutiondly inadequete pre-deprivation protest dternative in Section 143.631.
The contrary argumentsin the Director’ s brief notwithstanding, the Commission’ sinterpretation of these
remedid procedures cannot be squared with the condtitutiond doctrine of remedies articulated by the
U.S. Supreme Court’ s recent date tax cases. Based on the foregoing, Amicus Kroger respectfully
suggests that the decision bdow should be reversed, and that Eddie Bauer’ s refund daims should be

granted.
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